
DATED 

                 
2010
-between-

WESTMONT INVESTMENT LIMITED

 (AS THE “VENDOR”)
-and- 

.............................................. 

(AS THE “PURCHASER”)

-relating to the sale of- 

APARTMENT NUMBER ....... IN WESTMONT SPRING GARDENS 
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AS THE “PROPERTY”)

Drawn By:

KINOTI & KIBE COMPANY ADVOCATES
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5TH FLOOR

P.O BOX 29871 – 00202, Nairobi. 

kinotikibe@yahoo.com
(Our Ref: GK/CON/272/10)
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THIS AGREEMENT is made this 
     day of 


        Two Thousand and Ten. BETWEEN:
(1) WESTMONT INVESTMENT LIMITED a limited liability company incorporated in Kenya of Post Office Box Number 73991-00100, Nairobi, Kenya (the “Vendor” which expression shall where the context so admits include its successors and assigns) of the one part; and
(2) .......................... of Post Office Box Number........................ Nairobi, Kenya (as the “Purchaser” which expression shall where the context so admits include his personal representatives and assigns) of the other part.

WHEREAS:
A. The Vendor is erecting a total of Thirty three (33) apartments   as more particularly shown on the Plan and which Apartments comprise part of the Estate on the Land hereinafter defined.
B. The Vendor has agreed to sell and the Purchaser has agreed to purchase the Property for the Lease premium subject to the terms and conditions hereinafter provided.
C. The transfer of the Property from the Vendor to the Purchaser is in consideration of the payment of the Lease premium and shall be by way of the Lease. 
D. A Management Company (hereinafter called the “Management Company”) shall be incorporated for the purposes of managing the Estate and the lessee of every Apartment in the Estate will simultaneously with the execution of the Lease apply for membership and transfer of one (1) share in the Management Company, such membership and transfer of share to remain an inseparable portion of this Lease and Every Lease in the Estate.
E. The Management Company shall have a nominal capital of Kenya Shillings One Hundred and Thirty two thousand (KShs. 132,000/=) divided into Thirty three (33) ordinary shares of Kenya Shillings One Thousand (KShs. 4,000/=) each.
F. The construction of the Apartments will be in accordance with or substantially in accordance with the approved Building Plans  and will be completed by the Vendor on or before the Completion Date.
G. The Vendor will be the beneficial owner of all the issued shares in the Management Company until such time as all the shares in the Management Company are transferred to the owners of the Apartments.
H. The Vendor together with the transfer of the Property to the Purchaser will transfer or procure the transfer of one (1) share in the Management Company to the Purchaser in accordance with the terms hereof.
I. The parties agree that upon the sale of each of the Other Apartments the respective purchasers thereof shall each have one (1) share in the Management Company transferred to them.
J. During the continuance of the Lease the Estate shall be managed by the Management Company.
K. Upon the final Lease of the Other Apartments being granted and registered and the last of the shares in the Management Company being transferred, the reversionary interest in and to the Land shall be sold and transferred from the Vendor to the Management Company.
IT IS NOW HEREBY AGREED as follows:

1) DEFINITIONS:

1.1. “Apartments” means the Thirty three (33) Apartments to be constructed and erected on the Land in accordance with or substantially in accordance with the Building Plans.
1.2. “Architect” means the architect engaged by the Vendor to construct and erect the Apartments and develop the Estate.
1.3. “Building Plans” means the Architect’s plans and other drawings related to the Apartments and to the Estate (and any amendments thereto) and copies of which the Purchaser hereby acknowledges the Purchaser has seen and understood and the term “Building Plans” shall include any amendments thereto.
1.4.  “Completion Date” means within Fourteen (14) days of the Certificate of Occupation from the Town Council of Kikuyu being issued or the date of delivery by the Vendor’s Advocates to the Purchaser’s Advocates of all the Completion Documents listed in Clause 9.2 whichever is later or such other date as the parties shall agree in writing.
1.5. “Deposit” means the sum of Kenya Shillings .............................................................................. which shall be paid to and utilised by the Vendor on account of the Vendor’s costs of developing the Apartments and the Estate.
1.6.  “Estate” means the entire infrastructure, amenities, buildings and improvements and the Maisonettes constructed and to be constructed on the Land in a form complying with the Building Plans and which Estate has been named “Westmont spring Gardens” by the Vendor.
1.7. “Land” means ALL THAT piece of land situate in Lower kabete in the Kiambu District of the Republic of Kenya containing by measurement 0.101 hectares or thereabouts known as Land Reference Number Kabete/Lower Kabete/2293 being the land held by the Vendor on absolute basis.
1.8. “Lease” means the long lease of the Property to be granted by the Vendor to the Purchaser for the  the term of Nine Hundred and Ninety  Nine (999) years from the 31st July 2009 (less the last Seven (7) days thereof) and which shall be in the Vendor’s standard format.
1.9. “Lease Premium” means the sum of Kenya shillings................................................................payable by the Lessee pursuant to the terms of the Sale Agreement.
1.10.  “Management Company” means the limited liability company in the process of being incorporated by the Vendor in the Republic of Kenya which will manage the Estate on behalf of the owners of the Apartments thereon.
1.11. “Other Apartments” means all the remaining Apartments other than the Property as demarcated on the Plan and comprising part of the Estate.
1.12. “Plan”
means the plan of the Land on which the Property will be developed..
1.13.  “Property” means Apartment Number ...... as the same shall be shown on the Plan and the Vendor shall build the Apartment as per the Architect’s plans and amendments thereto which the Purchaser acknowledges that the Purchaser is fully aware of and no changes which may be required by the Purchaser shall be entertained.
1.14.  “Vendor’s Advocates” means Kinoti & Kibe Co. Advocates, Queensway House 5th Floor and of P.O. Box 29871-00202, Nairobi. 
1.15. “Purchaser’s  Advocates”
means .............................................. & Company Advocates, 
1.16. “Interest” means interest during the period from the date on which the payment is due to the date of payment both before and after judgement or demand at 3% per year above the base lending rate of Barclays Bank of Kenya Limited or such other bank as the Vendor may from time to time specify in writing calculated on daily balances and compounded monthly.
1.17. “Share Premium” means the amount of Kenya Shillings Four Thousand (KShs. 4,000/=) for one (1) ordinary share in the Management Company.
1.18. All references in this Agreement to a statutory provision shall be construed as including references to:
1.18.1. All statutory instruments or orders made pursuant to a statutory provision; and
1.18.2. Any statutory provisions of which a statutory provision is a consolidation, re-enactment or modification.
1.19. Words importing one gender shall be construed as importing any other gender.
1.20. Words importing the singular shall be construed as importing the plural and vice versa.
1.21. Where any party comprises more than one person the obligations and liabilities of that party under this agreement shall be joint and several obligations and liabilities of those persons.
1.22. Clause headings in this Agreement are for ease of reference only and do not affect the construction of any provision herein.
2) LEASE PREMIUM
2.1 The Lease Premium shall be paid by the Purchaser to the Vendor in instalments as follows:
2.1.1 Firstly, the Deposit shall be paid on or before the execution of this Agreement (receipt whereof the Vendor hereby acknowledges); then
2.1.2 Secondly, the balance of the Lease Premium shall be paid on the terms provided under clause 2.2 hereof.

2.2 On or before the Completion Date, the Purchaser’s Advocates shall give a professional undertaking to the Vendor’s Advocates to pay to the Vendor’s Advocates the said balance of the Lease Premium being the amount of Kenya Shillings .....................................................................in full within Seven (7) days of the delivery by the Vendor’s Advocates to the Purchaser’s of the Completion Documents listed in Clause 9.2.

3) SALE OF PROPERTY
3.1
The interest sold in the Property is a leasehold for the term of Nine Hundred and Ninety Nine years (999) from the 31st July 2009  (less the last seven (7) days thereof).
3.2
The sale of the Property is subject to the Law Society Conditions of Sale (1989) in so far as they are not inconsistent with the conditions hereof or expressly varied or excluded hereby.
3.3
The Property is sold with vacant possession following the Completion Date and upon the full Lease premium and all outgoings including interest together with legal charges and all other disbursements including stamp duty and other incidental costs as set out in Special Condition (8) below having been paid in full by the Purchaser.
3.4
The Property is sold subject to:
3.4.1
The covenants, terms, conditions, stipulations, restrictions and rights as provided and reserved in the Lease;
3.4.2
The Special Conditions and other matters contained in the said Grant of the Land;
3.4.3
All subsisting easements, quasi-easements and rights of way (if any); and
3.4.4
Any provisional liability or assessment for road or sewerage charges;

BUT otherwise free from encumbrances.

4) GRANT OF LEASE
4.1
The transfer of the Property shall be by way of the grant of the Lease from the Vendor to the Purchaser in consideration of the payment of the Lease premium as herein provided.
4.2
The Lease shall be in the form or substantially in the form of the Vendor’s standard draft Lease.
4.3 The stamping and registration of the Lease (and any Charge from the Purchaser in favour of a financier in respect of which the Vendor’s Advocates shall be entitled to charge as fees a separate handling charge to that under special condition (8) hereof) shall be conducted by the Vendor’s Advocates but at the Purchaser’s cost and such stamping and registration will only take place after the Purchaser has made all the required payments herein in full.
5) SHARES IN THE MANAGEMENT COMPANY

5.1
Following the registration of the Lease of the Property in favour of the Purchaser the Vendor shall transfer or procure the issuing of a Share in the Management Company to the Purchaser.
5.2
The Purchaser hereby undertakes and covenants that in the event the Purchaser shall hereafter sell the Property such sale shall always be subject to the Purchaser also transferring the Purchaser’s one (1) Share in the Management Company to the new purchaser or other transferee of the Property (if any).
6) MANAGEMENT COMPANY
The Estate shall be managed in accordance with the rules and regulations promulgated from time to time by the board and the Articles of Association of the Management Company.
7) REVERSIONARY INTEREST
The parties agree that the Vendor will, subject to the payments required from the Purchaser and the owners of the Other Maisonettes as provided herein being paid in full, begin the process of the transfer of the reversion expectant upon and to the Land to the Management Company within Ninety (90) days of the last of the leases to the Other Maisonettes being registered to the respective present and future purchasers thereof and the last of the shares in the Management Company being transferred accordingly.
8) SPECIAL CONDITIONS
8.1
The Purchaser shall execute the Lease for the Property and the requisite share transfer and shall pay the stamp duty and registration fees for the Lease and all costs related to the completion of a valuation for the Property by the Government Chief Land Valuer and stamp duty costs on the share transfer to the Vendor’s Advocates within Fourteen (14) days of the Vendor’s Advocates requiring the same and the Vendor’s Advocates shall thereafter arrange for the stamping and registration of the same at the Lands Office in accordance with the provisions herein.
8.2
The Purchaser shall pay to the Vendor’s Advocates legal fees of Kenya Shillings Seventy Three Thousand, Nine Hundred and Fifty   (KShs. 73,950/=) which is inclusive of VAT  but exclusive of disbursements for the completion and registration of the Lease and share allotment upon the Purchaser executing this Agreement.
8.3
It is specifically agreed by the Purchaser that one of the terms of the said Lease by way of which the Property shall be transferred to the Purchaser is that the Purchaser shall pay to the Vendor or to the Management Company (as also shall purchasers of the Other Apartments) on or before the Completion Date and in any case before the Purchaser is given possession of the Apartment its share of all expenses incurred and on account of the upkeep and maintenance of the grounds of the Estate and buildings thereon including shared costs of the Maintenance and upkeep of the Sewer treatment plant and the borehole on the Land and a proportion of the Service Charge items shall be more particularly included in the Lease together with a proportionate estimated share of all expenses in respect of common services on the Estate. In that regard, the Purchaser shall pay to the Vendor a deposit of Kenya Shillings Fifteen Thousand (KShs. 9,000/=) towards and on account of the said costs for three months and shall be required to maintain a deposit of Kenya Shillings Nine Thousand (KShs.9,000/=) throughout the term of the Lease.

9) COMPLETION
9.1 Completion shall take place at the offices of the Vendor’s Advocates.
9.2 The Vendor shall be deemed to have fulfilled its obligations under this Agreement if on or before the Completion Date, the Vendor delivers to the Purchaser’s Advocates the following documents:-

(i) duly executed and registered Lease for the Apartment in favour of the Purchaser or his nominee;
(ii) certificate of lease duly issued in favour of the Purchaser; 
(iii) certified copy of the Certificate of Occupation from the Town Council of Kikuyu;

(iv) copy of consent to Lease and Charge of the Property (if the Purchaser is being financed;

(v) stamp duty valuation form duly executed by the Vendor’s Advocates; and

(vi) A share certificate in the name of the Purchaser(s);
(vii) Allotment of shares form;
(viii) Copies of the Memorandum and Articles of Association of the management company; and
(ix) A copy of the stamp duty declaration and pay in slip in respect of the registered Lease.
The documents listed in clauses 9.2 (i) to 9.2 (ix) (both inclusive) are hereinafter referred to as the “Completion Documents”.
10) FAILURE TO COMPLETE
10.1
If the Purchaser fails to fulfil his obligations under this Agreement including the obligation to complete the same and pay the purchase price as aforesaid and the apportioned outgoings and any other sum payable hereunder (and time shall be of the essence for the obligations which the parties hereby agree and declare to be a fundamental term of this Agreement) then:
(i) The Vendor shall be entitled to serve a notice in writing upon the Purchaser to make such payment in full within Twenty One (21) days from the date upon which such notice is served on the Purchaser. If the Purchaser shall fail to make such payment before the expiry of the said notice then the Vendor shall be entitled at its sole discretion either to extend such period for payment or to rescind this Agreement by notice in writing in that behalf to the Purchaser.
(ii) In the event the Vendor shall extend the time for payment the Purchaser shall pay the Vendor interest on any moneys due under this Agreement remaining unpaid at the rate specified herein computed from the date such payment is due until the date of payment in full both days inclusive and for the avoidance of doubt the Purchaser hereby agrees that such interest shall automatically start accruing immediately any payment which is due is not paid on the due date.
(iii) In the event the Vendor shall rescind this Agreement as aforesaid then ten percent (10%) of the Lease premium shall be forfeited by the Purchaser to the Vendor as agreed liquidated damages and the other payments (if any) paid by the Purchaser to the Vendor less a further amount for the fees of the Vendor’s Advocates which shall be payable by the Purchaser for such failed transaction being an amount of Kenya Shillings Ten Thousand (Kshs. 10,000/=),  shall be returned to the Purchaser without interest thereon and this Agreement shall then absolutely determine such amount to be refunded only after the apartment has been resold.
10.2
If the Vendor fails to comply with its obligations under this Agreement the Purchaser may give the Vendor twenty one (21) days’ notice in writing to comply with its obligations and such notice shall specify the default and require the Vendor to make it good within twenty one (21) days of such notice (time being of the essence) and if the Vendor then fails to comply with the notice, the Purchaser may at their own discretion and without prejudice to their rights and remedies rescind this Agreement and the Vendor shall refund the full purchase price paid to the Purchaser within Fourteen (14) days of such rescission without any deduction, set off or counter-claim whatsoever.
11) STANDARD DOCUMENTS 
The Purchaser hereby acknowledges that the documents relating to this transaction prepared by the Vendor’s Advocates are standard documents to be executed  by all purchasers of the Other Apartments and the Purchaser accepts them as they are.
12) CONDITION OF THE PROPERTY
12.1
The Purchaser prior to the date of this Agreement, having inspected the Building Plans shall be deemed to have notice of the identity and of the intended actual state and condition of the Property and takes it subject to such state and condition.
12.2
In all matters relating to the carrying out of the works and finishings and the workmanship thereof and in authorising any necessary variations, upon the Certificate of Practical Completion being issued the Vendor shall be deemed to have carried out its obligations as far as the works are concerned in full and the Purchaser shall take the Property on an “as-is” basis.
12.3
Subject to Clause (12.2) above, the Vendor shall undertake repairs on structural defects appearing on the property within the first six (6) months of occupation and thereafter the Purchaser shall have no claims whatsoever for any alleged faulty, defective or incomplete works.
13) SURVIVAL
Notwithstanding the sale of the Property and the transfer of a share in the Management Company and the registration of the Lease in favour of the Purchaser this Agreement shall continue to remain in force until all the parties’ obligations have been performed and the transactions envisaged herein are fully completed.
14) RISK
Risk for the Property shall pass to the Purchaser on the date of handover of the same to the Purchaser by the Vendor upon receipt by the Vendor of the balance of the Lease Premium.
15) TRANSFER OF THE PROPERTY
The Vendor shall if so required by the Purchaser transfer the Property to a nominee(s) of the Purchaser.

16) WAIVER
No failure or delay by the Vendor or the Purchaser in exercising any claim, remedy, right, power or privilege under this Agreement shall operate as a waiver nor shall any single or partial exercise of any claim, remedy, right, power or privilege preclude any further exercise thereof or the exercise of any other claim, right or power.
17) REMEDIES CUMULATIVE
Any remedy or right conferred upon the Vendor or the Purchaser for breach of this Agreement including the right of rescission shall be in addition to and without prejudice to all other rights and remedies available to them.

18) AMENDMENT
No amendment to this Agreement shall be effective unless signed in the same manner as this Agreement.
19) NO WARRANTY
The Parties confirm that they have willingly entered into this Agreement without any undue influence or representation or warranty except as provided in this Agreement.
20) NOTICE
Any notice to be given to any Party to this Agreement shall be in writing and shall be deemed to be duly served by being sent by registered post to the address indicated in paragraph 1 above.
21) ARBITRATION
Should any dispute arise between the Parties hereto with regard to the interpretation, rights, obligations and/or implementation of any one or more of the provisions of this Agreement, the Parties to such dispute shall in the first instance attempt to resolve such dispute by amicable negotiation.
Should such negotiations fail to achieve a resolution within Fifteen (15) days, either Party may declare a dispute by written notification to the other, whereupon such dispute shall be referred to arbitration under the following terms:-
22.1
such arbitration shall be resolved under provisions of the Kenyan Arbitration Act 1995 (as amended from time to time);
22.2
the tribunal shall consist of one arbitrator to be agreed upon between the Parties failing which such arbitrator shall be appointed by the Chairman for the time being of the Law Society of Kenya upon the application of any Party;
22.3
the place and seat of arbitration shall be Nairobi and the language of arbitration shall be English;
22.4
the award of the arbitration tribunal shall be final and binding upon the Parties to the extent permitted by law and any Party may apply to a court of competent jurisdiction for enforcement of such award. The award of the arbitration tribunal may take the form of an order to pay an amount or to perform or to prohibit certain activities; and
22.5
notwithstanding the above provisions of this clause, a Party is entitled to seek preliminary injunctive relief or interim or conservatory measures from any court of competent jurisdiction pending the final decision or award of the arbitrator.
22) ENTIRE AGREEMENT
This Agreement contains the whole agreement and understanding between the Parties relating to the transaction provided for in this Agreement and supersedes all previous agreement, whether written or oral between the Parties in respect of the subject matter herein.

IN WITNESS WHEREOF the parties hereto have hereunto set their respective hands the day and year first hereinbefore written:

SEALED with the Common Seal of 


 )

the Vendor the said 




)
WESTMONT INVESTMENT LTD


)

In the presence of:




)

NAME ………………………………………….. 
               )

ID NO………………………………………….
               )
SIGNATURE………………………………….
               )






          (Director)       




)







) 



NAME ………………………………………….. 
               )

ID NO………………………………………….
               )
SIGNATURE………………………………….
               )






          (Director/Secretary)       



)







)
Certificate of Attestation

I 



                                            an Advocate of the High Court of Kenya, certify that I was present and saw _____________________________________________ a director and _____________________________________________ another director/secretary witness the affixation of the Vendor’s common seal on this instrument. 

_________________________________

Advocate’s signature
SIGNED by the Purchaser the said


)
                                                          


)......................................................................
In the presence of




)              (Signature)

)
)

Advocate 





)
I certify that I was present and saw ........................................................................................................... sign this Agreement.
Name: 









Address:








Designation:








Signature:







Drawn By:

KINOTI & KIBE CO. ADVOCATES,

QUEENSWAY HOUSE, 5TH  Floor

P. O. Box 29871 – 00202, Nairobi. 

hkinotikibe@yahoo.com
(Our Ref: GK/CON/272/10)
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